
739

Pension Benefit Guaranty Corporation § 4041.7

§ 4041.5 Record retention and avail-
ability.

(a) Retention requirement. (1) Persons
subject to requirement. Each contrib-
uting sponsor and the plan adminis-
trator of a plan terminating in a stand-
ard termination, or in a distress termi-
nation that closes out in accordance
with § 4041.50, must maintain all
records necessary to demonstrate com-
pliance with section 4041 of ERISA and
this part. A record may be maintained
in any format that reasonably ensures
the integrity of the original informa-
tion and that allows the record to be
converted to hardcopy if necessary
under paragraph (b) of this section. If a
contributing sponsor or the plan ad-
ministrator maintains information in
accordance with this paragraph (a)(1),
the other(s) need not maintain that in-
formation.

(2) Retention period. The records de-
scribed in paragraph (a)(1) of this sec-
tion must be preserved for six years
after the date when the post-distribu-
tion certification under this part is
filed with the PBGC.

(b) Availability of records. The contrib-
uting sponsor or plan administrator
must make all records needed to deter-
mine compliance with section 4041 of
ERISA and this part available to the
PBGC upon request for inspection and
photocopying, and must submit such
records to the PBGC within 30 days
after the date of a written request by
the PBGC or by a later date specified
therein. Unless the PBGC agrees to a
different format, records must be sub-
mitted in hardcopy.

§ 4041.6 Effect of failure to provide re-
quired information.

If a plan administrator fails to pro-
vide any information required under
this part within the specified time
limit, the PBGC may assess a penalty
under section 4071 of ERISA of up to
$1,100 a day for each day that the fail-
ure continues. The PBGC may also pur-
sue any other equitable or legal rem-
edies available to it under the law, in-
cluding, if appropriate, the issuance of
a notice of noncompliance under
§ 4041.31.

§ 4041.7 Challenges to plan termi-
nation under collective bargaining
agreement.

(a) Suspension upon formal challenge to
termination (1) Notice of formal challenge.
(i) If the PBGC is advised, before its re-
view period under § 4041.26(a) ends, or
before issuance of a notice of inability
to determine sufficiency or a distribu-
tion notice under § 4041.47(b) or (c), that
a formal challenge to the termination
has been initiated as described in para-
graph (c) of this section, the PBGC will
suspend the termination proceeding
and so advise the plan administrator in
writing.

(ii) If the PBGC is advised of a chal-
lenge described in paragraph (a)(1)(i) of
this section after the time specified
therein, the PBGC may suspend the
termination proceeding and will so ad-
vise the plan administrator in writing.

(2) Standard terminations. During any
period of suspension in a standard ter-
mination —

(i) The running of all time periods
specified in ERISA or this part rel-
evant to the termination will be sus-
pended; and

(ii) The plan administrator must
comply with the prohibitions in
§ 4041.22.

(3) Distress terminations. During any
period of suspension in a distress ter-
mination —

(i) The issuance by the PBGC of any
notice of inability to determine suffi-
ciency or distribution notice will be
stayed or, if any such notice was pre-
viously issued, its effectiveness will be
stayed;

(ii) The plan administrator must
comply with the prohibitions in
§ 4041.42; and

(iii) The plan administrator must file
a distress termination notice with the
PBGC pursuant to § 4041.45.

(b) Existing collective bargaining agree-
ment. For purposes of this section, an
existing collective bargaining agree-
ment means a collective bargaining
agreement that has not been made in-
operative by a judicial ruling and, by
its terms, either has not expired or is
extended beyond its stated expiration
date because neither of the collective
bargaining parties took the required
action to terminate it. When a collec-
tive bargaining agreement no longer
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meets these conditions, it ceases to be
an ‘‘existing collective bargaining
agreement,’’ whether or not any or all
of its terms may continue to apply by
operation of law.

(c) Formal challenge to termination. A
formal challenge to a plan termination
asserting that the termination would
violate the terms and conditions of an
existing collective bargaining agree-
ment is initiated when —

(1) Any procedure specified in the
collective bargaining agreement for re-
solving disputes under the agreement
commences; or

(2) Any action before an arbitrator,
administrative agency or board, or
court under applicable labor-manage-
ment relations law commences.

(d) Resolution of challenge. Imme-
diately upon the final resolution of the
challenge, the plan administrator must
notify the PBGC in writing of the out-
come of the challenge, provide the
PBGC with a copy of any award or
order, and, if the validity of the pro-
posed termination has been upheld, ad-
vise the PBGC whether the proposed
termination is to proceed. The final
resolution ends the suspension period
under paragraph (a) of this section.

(1) Challenge sustained. If the final
resolution is that the proposed termi-
nation violates an existing collective
bargaining agreement, the PBGC will
dismiss the termination proceeding, all
actions taken to effect the plan termi-
nation will be null and void, and the
plan will be an ongoing plan. In this
event, in a distress termination,
§ 4041.42(d) will apply as of the date of
the dismissal by the PBGC.

(2) Termination sustained. If the final
resolution is that the proposed termi-
nation does not violate an existing col-
lective bargaining agreement and the
plan administrator has notified the
PBGC that the termination is to pro-
ceed, the PBGC will reactivate the ter-
mination proceeding by sending a writ-
ten notice thereof to the plan adminis-
trator, and —

(i) The termination proceeding will
continue from the point where it was
suspended;

(ii) All actions taken to effect the
termination before the suspension will
be effective;

(iii) Any time periods that were sus-
pended will resume running from the
date of the PBGC’s notice of the reac-
tivation of the proceeding;

(iv) Any time periods that had fewer
than 15 days remaining will be ex-
tended to the 15th day after the date of
the PBGC’s notice, or such later date
as the PBGC may specify; and

(v) In a distress termination, the
PBGC will proceed to issue a notice of
inability to determine sufficiency or a
distribution notice (or reactivate any
such notice stayed under paragraph
(a)(3) of this section), either with or
without first requesting updated infor-
mation from the plan administrator
pursuant to § 4041.45(c).

(e) Final resolution of challenge. A for-
mal challenge to a proposed termi-
nation is finally resolved when—

(1) The parties involved in the chal-
lenge enter into a settlement that re-
solves the challenge;

(2) A final award, administrative de-
cision, or court order is issued that is
not subject to review or appeal; or

(3) A final award, administrative de-
cision, or court order is issued that is
not appealed, or review or enforcement
of which is not sought, within the time
for filing an appeal or requesting re-
view or enforcement.

(f) Involuntary termination by the
PBGC. Notwithstanding any other pro-
vision of this section, the PBGC retains
the authority in any case to initiate a
plan termination in accordance with
the provisions of section 4042 of ERISA.

§ 4041.8 Post-termination amendments.
(a) Plan benefits. A participant’s or

beneficiary’s plan benefits are deter-
mined under the plan’s provisions in ef-
fect on the plan’s termination date.
Notwithstanding the preceding sen-
tence, an amendment that is adopted
after the plan’s termination date is
taken into account with respect to a
participant’s or beneficiary’s plan ben-
efits to the extent the amendment—

(1) Does not decrease the value of the
participant’s or beneficiary’s plan ben-
efits under the plan’s provisions in ef-
fect on the termination date; and

(2) Does not eliminate or restrict any
form of benefit available to the partici-
pant or beneficiary on the plan’s termi-
nation date.
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